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STUDY OF THE LAW. 
Advice on the Study and Practice of the Law ; with Directions for the Choice 


of Books. Addressed to Attorneys’ Clerks, By Witt1am Waicart, Third 
edit. London, 1828, 


When Fulbeck, in the year 1620, published in London his 
* Preparative to the Study of the Law,” his professed object 
was, “to shew what things ought to be observed, and what 
ought to be eschewed and avoided” by the law student. If, 
at that early period, there was occasion for such admoni- 
tion, how much more necessary is it in our time, when, to 
read the numerous treatises, abridgments, essays, kc. that 
have been published upon the multifarious divisions and 
subdivisions of municipal law, since the appearance of the 
work from which we have just quoted,—to say nothing of Re- 
ports,—would require a greater portion of time than is ordina- 
rily allotted to human existence! No legal noviciate of the 
present day ever dreams of qualifying himself for practice, 
without some direction as to what he should “eschew” and 
what “ avoid;”’ and this preparatory knowledge he either de- 
rives from some one of the several works which have in later 
years been designed to afford him instruction, or from the pre- 
ceptor in the school, or the head of the office where he is placed 
for tuition. Among the different courses of legal study that 
have been marked out for the student, it would be singular 1 
any two of them should be found to exactly correspond; and 
some we know differ from each other essentially. It is not our 
design, however, on this occasion to point out this difference, 
or to discuss the merits of any of the plans that have been re- 
commended; but, inasmuch as it is probable that some satis- 
faction and even advantage may be derived from a comparison 
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of one course with another, we propose to call the reader's at 
tention to the views and suggestions contained in the work of 
an author, who has lately assumed the office which was sys 
tematically undertaken by the ancient writer we have mention 
ed, more than two centuries ago. 

Mr. Wright cautions the student not to commence his stu 
dies with the laws of his own country alone; for if he does, h 
will soon perceive he has begun with works which, while una 
quainted with technical language, he cannot clearly understand 
The student in fact should not endeavour “ to acquire from the 
rivulets what is only to be gained from the fountain of jurispru 
dence.”” An elementary knowledge of the law of nature and 
nations and the civil law is earnestly insisted on, instead of be 
pinning, as English lawyers too often do, with books of English 
law only. After recommending Grotius and Puffendorf, and 


bestowing some critical remarks on those celebrated publicists, 


he says the student may afterwards have recourse to the Ele 


menta Juris Nature et Gentium of Heineccius, and to the 
works of Vattel and Wood. The best way, Mr. W. thinks, to 
obtain a sound knowledge of the civil Jaw, is to study the Corpus 
Juris Civilis itself, and more especially the Digests. Mr. W. 
has devoted an entire chapter to this subject, and thus mani 
fests a high degree of respect for a system of jurisprudence 
which has hitherto, generally speaking, commanded too insig 
nificant a share of attention with English jurists. For the pur- 
pose of acquiring a knowledge of the civil law, Mr. W. also re- 
commends the forty-fourth Chapter in Gibbon, the Elementa 
of Heineccius, Justinian’s Institutes by Harris, and Observa 
tions on the Study of the Civil Law by Dr. Irving. As some 
parts of the Digests cannot be studied with advantage, without 
a Lexicon of Civil Law, Mr. W. recommends Calvin’s Lexicon 
Juridicum. 

The subject to which the student is next advised to bestow 
attention is Aistory; and a particular knowledge of the history 
of England is considered to be very essential. Hume’s History, 
Millar’s View of the English Government, and Turner’s His- 
tory of the Anglo-Saxons are referred to in terms of great ap. 
probation. When the student has comprehended the principles 
of the law of nature and nations, and acquired a knowledge of 
English history, he is to study De Lolme on the English 
Constitution,—then Lord John Russell on the same subject,— 
then Funomus,—then Hale’s History of the Common Law, and 
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Sullivan’s and Woodeson’s Lectures on the Constitution and 
Laws of England. Reeves’ History of the English Law is next 
recommended. Of Reeves, Mr. W. says: 


“ Reeves has studiously avoided inquiries beyond the pale of 
the English law, and confined himself to those of more utility 
to young students. He might have enlarged many parts of his 
history, had it been written for lawyers; but he wrote for stu- 
dents, and by closely pursuing his labours, his work is more 
useful than if it had contained many useless though erudite 


discussions. Some parts of our law will perhaps for ever re- 
main in obscurity, and it is not a fit employment for young men 
in their clerkship to puzzle themselves with unimportant theo 
ries,’ p. 86. 

Of Blackstone’s Commentaries, which Mr. W. says should 
next be read, he says: 

““ This very valuable elementary work reflects honour on the 
author and the profession, and it is no less admired by the 
lawyer for the general accuracy of its contents, than by the cri- 
tical scholar, for the elegance of diction and the correct didactic 
style in which it is written.” 

Much stress is laid on an accurate knowledge of the feuda/ 
tenures, and to the information on this subject which is to be 
acquired from the works before enumerated, must be added, 
says Mr. W., an intimate acquaintance with Wright’s Law of 
Tenures. The learning and ability which Mr. Butler has dis- 
played upon the same subject in one of his notes to Coke upon 
Littleton, is also referred to. After these books the student is 
to proceed to the perusal of treatises on the different branches 
of English law. The books of this class which are recom- 
mended are Jones’ Essay on Bailments, Toller’s Law of Execu- 
tors, Fonblanque’s Treatise on Equity, and the late edition by 
Mr. Preston of Watkins’ Principles of Conveyancing. The 
student is next allowed to take successively in hand Cruise’s 
Digest and Preston’s edition of the Touchstone of Common 
Assurances ; and as an introductory work on suits in the courts 
of common law and on special pleading, Saunders’ Reports by 
Williams. The latter book is thought to be peculiarly worthy 
the attention of students. From that and from Atkyns’ Reports 
—Peere Williams’ Reports, and the English edition of Plow- 
den’s Reports, the student, says Mr. W., will acquire very im- 
portant and necessary information. Mr. W. then proceeds with 
his directions and observations as follows: 
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“T'rom great attention to the books already mentioned, the 
student will perhaps find that his progress has exceeded his 
most sanguine expectations. After he is well acquainted with 
their contents, but not till then, he should study the Notes to 
Coke upon Littleton, by Hargrave and Butler,—Saunders on 
Uses,—W atkins on Descents,—Adams on Ejectment,—Powell 
on Devises, and on Mortgages,—Sugden on Powers,—Fearne’s 
Essay on Contingent Remainders, and on Executory Devises,— 
and Preston’s Essay on Estates, on Conveyancing, and on Ab- 
stracts.” 

After mentioning the above works, the author proceeds to 
give a piece of very wholesome advice to law students in rela- 
tion to a fault which, as far as our observation has gone, is 
somewhat common in this country. 

“In these books, several cases of almost similar import are 
placed before the eyes of the student. To draw the conclusions 
which they warrant, these authors have bestowed great pains ; 
and on some occasions their distinctions are so very nice, that 
he will be ata loss, without considerable attention and repeated 
perusal, to draw a proper inference from them; yet ultimately 
he will clearly comprehend their reasoning. This should ani- 
mate him to persevere in his labours ; and it will tend to repress 
that absurd arrogance which frrompts young men to decide dog- 
matically on doubtful points without having qualified themselves 
by reading, or reflection, to discuss such subjects.” 

It has been customary, our author says, to recommend Coke 
upon Littleton immediately after reading Blackstone; but of 
that order he does not approve. In the study of Pleading 
Chitty is recommended; and with regard to £vidence, “ the 
student will find Mr. Phillipps’ an excellent work, and with it 
he may read Selwyn’s Nisi Prius, which is the best book we 
have on the subject.”” We shall here take the liberty of men- 
tioning Mr. Starkie’s work on evidence, which is not referred 
to by Mr. Wright, the first volume of which we humbly ima- 
gine, would tend very much to enlighten the mind of the law 
student, upon the subject of which, with great clearness and 
method, it treats. 

The student is recommended by Mr. W. to attend occasion- 
ally to the modern Reports, while engaged in the preceding 
course of study, but not, however, until he has obtained a copi- 
ous fund of elementary knowledge ; and in reading Reports, “ he 
is to distinguish between those points which are determined on 
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the argument, and the oditer dicta of the judges—the latter ne- 
ver being entitled to the respect which is due to formal deci- 
sions.”” For occasional reading, or rather reference, Comyn’s 
Digest and Bacon’s Abridgment will be found very valuable. 
The former is an estimable production, but the cases are too 
much abridged for a student, and require constant reference to 
illustrate the author’s positions.” 

From the above analysis, it will appear that the work before 
us, (although “addressed to Attorneys’ Clerks,’’) is yet well 
worth the perusal, as “ Advice on the Study and Practice of 
the Law,’’ to ad students of law.? 

In reference to an opinion which it seems exists in England, 
as well as in this country—viz: that a person who is in the 
situation of an “articled clerk”? should content himself with 
doing the work of the office, and with the knowledge he may 
acquire from routine,—Mr. Wright says, that “ a man of acute 
understanding and ready wit may be able to go through the or- 
dinary routine of practice without ever having been a diligent 
student, and indeed without having pursued any regular course 
of study ; but this cannot be done early in life, or without having 
seen extensive practice.” The men who maintain the opinion 
alluded to, in England, we are told belong to “ rather an anti- 
quated school.”? Mr. Preston (who, as we conceive, is entitled 
to very high respect) in the preface to his Essay on Convey- 
ancing, has lamented the consequences arising from an opinion 
so mistaken. We shall conclude by adducing his remarks on 
the subject, and we quote them because we think they are far 
from being inapplicable in our own country. If the student 
undertakes to qualify himself for the practice of the law 
without a regular course of study, according to Mr. Preston, 
“he is taught by form or precedent rather than by principle. 
He is made to copy precedents without knowing either their 
application or those rules onwhich they are grounded. When 
he begins to prepare draughts, he is led to expect all his in- 
formation from these forms, and his knowledge is in the end 
as limited as the means by which he has been instructed.” 


*1n the London Law Magazine it is suggested, that it would be very 
proper to erase from the title of Mr. Wright’s work the words ** addressed 
to Attorneys’ Clerks,” 


* Vide Lond. Law Magazine for April, 1829, p. 98. 
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LIMITATION OF ACTIONS, ACKNOWLEDGMENT OF 
DEBTS, LORD TENTERDEN’S ACT. 


A Treatise on the Limitation of Actions as affecting mercantile and other Con- 


, 
j 


tracts, with theimportant changes therein occasioned by several late decisions, 


and by Lord Tenterden’s Act, 9 Geo. 1V.c.14: With pra tical observations 


on that and other recent Statutes requiring written Engagements. By Jamus 
Joun Witkinson, Esq. of Gray’s Inn. London 1829, 


It seems at first rather singular that there should nothave been 
in England any statute of limitations by which personal actions 
were barred prior to the statute of 21 James 1. c. 16, passed in 
the year 1623. Before that time limitations had been pre 
scribed for real actions by the statute of Henry 3, commonly 
called the statute of MJerton, and by the statute of $2 Henry 8 
c.2. The government of Scotland too, as early as 1469, establish 
ed, in imitation of the civil law, a limitation for simple obliga 
tions ; and in 1579, demands by book account were limited in 
Scotland, to three years. ‘The reason why personal actions in 
England were not limited as in other countries, to a certain time, 
until the period above mentioned, when a party was deprived 
of his real action, unless commenced within a certain time, is 
we think satisfactorily explained by Mr. Wilkinson. ‘This au 
thor supposes that the wager of law, kept the common action 
of debt within due bounds; and he is very particular in ex- 
plaining the reasons of law upon which the wager of law was 
founded, because it appears to him to account for the non ex 
istence of a general statute of limitations in personal actions 
till the reign of James 1. The books, he says, attest what a 
fear there was in all cases where the wager of law (called in 
the old cases the birthright of the subject) was allowed, that 
the defendant would wage his law; and thus stale demands 
were kept out of courts of justice. Butas soon as Slade’s case 
had given the subject his election either to bring debt or as- 
sumpsit, it then became necessary to pass a law for the limita- 
tion of personal actions, which gave rise to the statute of James. 
In supposing that the wager of law prevented the passing of a 
statute of limitations for personal actions till after the decision 
in Slade’s case, in the 44 Eliz., Mr. Wilkinson expresses him- 
self gratified that he is supported by the opinion of Lord Chief 
Baron Gilbert, who says: “* The reason of the Statute of Limi 


tations, 21 Jac. 1. c. 16. is because the debt must be supposed 
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to be paid if the action be not brought within six years, fo: 
witnesses may die or change their abode, so that it may be a 
very hard thing to prove the payment of the debt; and since 
the law-wager is avoided by giving the assumpsit, it is con- 
venient to limit a time, in which if the debt was not demanded 
payment should be supposed.” (Gilb, Evid. 158.) The reason 


gfven in the 2 Inst. for the wager of law is the principal reason 


for the limitation of actions upon simple contract: “™ That the 

defendant might have witnesses of his discharge who might be 
v ! 

dead, as none can keep his witnesses alive. 


33 


The wager of 
law, as exceptionable as it now appears, had, as Mr. Wilkinson 
observes, the effect of preventing for many hundred years, un- 
just demands, and “inducing persons to urge a settlement of 
.ccounts, and to obtain proper securities.” 

As beneficial as acts of limitation are now allowed to be, the 
statute of James was at first the subject of great disapproba- 
tion. In one case it was argued, that the statute abridged the 
common law, taking away from the party his just and true 
damage, and therefore should be taken strictly, (4Zarwood v. 
Lowe, Palm. 530.) In another case, it was insisted, that the 
statute tolled the common law, and should not be extended by 
equity. (Sherwin v. Cartwright, Hutt. 109.) And in Farring- 
ton v. Lee, (1 Mod. 269,) the statute was objected to as being 
in the nature of a f#ena/ law, because it restrained the liberty 
which the plaintiff has by the common law to bring his action 
when he will, and must therefore be construed beneficially for 
the plaintiff. Lord Holt was of opinion, however, (and such 
after a long experience, is now the prevailing opinion) that the 
statute of limitations is one of the “ best of statutes, and the 
pleading thereof no disparagement to any body.” 

Mr. Wilkinson has given nearly the precise date when it was 
first decided, that a mere acknowledgment of a debt took it out 
of the statute. It was he says about 1717; and he refers toa 
case cited in Viner’s Abridgment, (12 Vol. 192) as having been 
decided by Price, Baron, at the Exeter Lent Assizes, at the 
period just mentioned. Before that period an express promise 
of payment within six years had been held necessary. Since 
then, however, Lord Mansfield held that the slightest acknow- 
ledgment is sufficient to take the case out of the statute, as 
saying “I am ready to account, but nothing is due you.” This 
doctrine of Lord Mansfield after producing much inconvenience 
and complaint, was finally exploded in England by the late de- 
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ision in the case of ‘Court vy. Cross, (3 Bing. 329) wherein 
C.J. Best held, that no acknowledgment but such as is con- 
sistent with a promise to pay is available; thus putting it upon 
the same ground upon which it had been put for some time by 
the most respectable courts in the United States. Later cases 
in England have also proceeded upon the principle that under 
the ordinary issue on the statute of limitations, an acknowledg- 


ment is only evidence of a promise to pay, and unless it is 
conformable to and maintains the promises in the declaration, 
though it may show to demonstration that the debt has never 


been paid and is still subsisting, it has no effect. (Vid. dyton 
v. Bolt, 4 Bing. 105.) 

The law of limitations in England has undergone still greater 
changes than those which have been wrought by the above de- 
cisions, or which could have been produced by courts of jus- 
tice unassisted by the legislature. 

In the second number of the first volume of our work,! we 
gave an abstract of a portion of an act of the British parliament, 
which had passed a short time before, under the title of .“ an 
act for rendering a written memorandum necessary to the va- 
lidity of certain promises and engagements.” Among the de- 
fects and abuses of the law which were pointed out by Mr. 
Brougham in his celebrated speech upon the necessity of re- 
forming the law, he did not omit to point out as extremely ob- 
jectionable the rule, which courts of law have long observed, 
viz. that after the time limited by the statute of limitations for 
the commencement of an action by a creditor had elapsed, the 
obligation of the debtor is renewed, by his acknowledgment of 
the debt. In the opinion of Mr. B. a debt ought not to be re- 
vived by any verda/ acknowledgment ; but he was decidedly in 
favour of “ propping up the statute of limitations by the statute 
of frauds, by requiring that nothing should take the case out 
of the former, but a new promise in writing.” The act bear- 
ing the above title, (commonly called Lord Tenterden’s act) 
has provided to that effect. We do not know that the legisla- 
tive example of Great Britain in this respect has yet been fol- 
lowed by any of the States; but as we think it will be ere long, 
we propose to offer once more to our readers the abstract of 
the aforesaid act which we gave on the former occasion, with 
the view of placing it in connection with the decisions which 
have since been made under it 


Aw 


Page 4) 
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The act referred to, after reciting that various questions had 

arisen in actions founded on simple contract, as to the proof 
and effectof acknowledgments and promises offered in evidence 
for the purpose of taking cases out of the statutes of limitations 
of 21 Jac. 1. & 10 Car. (Irish act); and that it was expedient to 
prevent such questions,—enacts, “that in actions of debt or 
upon the case grounded on any simple contract, no acknow- 
ledgment or promise shall be deemed sufficient evidence of a 
new or continuing contract, whereby to take any case out of 
the operation of the said enactment, unless such acknowledg- 
ment or promise shall be made or contained by or in some 
writing to be signed by the party chargeable therewith.” The 
cases which have been decided in the construction of this part 
of Lord Tenterden’s act relate to the point, whether the obli- 
gation which it imposes of offering a written acknowledgment 
to avoid the statute of limitations, has a retrospective opera- 
tion or not. The act, it should be proper to state, passed on the 
9th May, 1828, and went into operation on the Ist January, 1829. 

Upon the point we have just mentioned, several nisi prius 
decisions have been made in England and followed by one in 
banc; and they all concur in construing the clause to refer ex- 
clusively to the time of ¢he tria/, and not to the time of making 
the acknowledgment or promise: That, therefore, the new act 
renders all parol promises, whenever made, of no effect in de- 
feating a plea of the statute of limitations, unless the action 
were brought to trial before the Ist January, 1829. 

In Kirkhaugh v. Herbert, tried at the Carlisle Assizes before 
the late Mr. Baron Hullock, to a declaration for goods sold and 
delivered, the defendant pleaded the statute of limitations. The 
action was commenced in Michaelmas term, 1828. To rebut 
the plea, evidence was tendered of a parol promise by the de- 
fendant to pay the debt, made before the commencement of the 
action. But it was ruled by the learned judge, that the statute 
contemplated the time of trial, not the date of the promise, and 
nonsuited the plaintiff. (Lond, Law Mag.) 

In Ansell vy. Ansell (3 Carr. & Payne 563), at the sittings after 
Hilary term, the circumstances of which were precisely simi- 
lar, Lord Tenterden himself also ruled, that the words of the 
clause referred to the iime of trial, when the promise came to 
be given in evidence, and refused to admit a parol acknow- 
ledgment. And we are told (Lond. Law Mag.) that in a sub- 
quent case of Holmes v. Wright, at the Warwick Summer As- 
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sizes, he abided by his former opinion; and also, that under 
the same circumstances, Mr. Justice Bailey, on the Northern 
Circuit, and Mr. Justice Gaselee, on the Western, decided the 
same way. 

In Towler v. Chatterton (Ibid.), which was tried before the 
Lord Chief Justice Best, at the Lincoln Spring Assizes, the 
only evidence to rebut a plea of the statute was a parol promise 
in February 1828. The action was, in this instance, commenced 
after the Ist January, 1829. The Chief Justice, after taking 
the opinion of the jury as to the amount due, supposing the 
parol promise to be available, nonsuited the plaintiff, giving 
him leave to move to enter a verdict for that amount. In the 
following term a motion was accordingly made, and a rule 
granted, against which cause was shown in Trinity term; and 
in Michaelmas term Mr. Justice Park delivered the opinion of 
Mr. Justice Burrough, Mr. Justice Gaselee, and himself, con- 
firming the nonsuit. His Lordship put the case mainly on the 
ground, that the author of the act, by postponing its operation 
for nearly eight months, had given parties notice to use that in- 
terval for bringing their actions on parol promises,—by which 
he must have meant bringing them /o ¢tria/, since he immedi- 
ately afterwards adduced, as stronger cases than that before 
him, the two first which we have cited, in which, though the 
actions were drought during that interval, the statute was held 
to apply. And, referring to the case of Gilmore vy. Shooter (1 
Venir. 330., 2 Mod. 310., Sir T. Jones, 108.), that had ‘been 
cited in the argument as a strong authority, by analogy, in the 
plaintiff ’s favour, in which the fourth section of the statute of 
frauds, enacting, that “ 20 action shall be brought whereby to 
charge any executor,” &c. &c. without a written memorandum, 
was held not to apply to past contracts,—he considered that 
case to be inapplicable on the ground just stated, viz. that by 
the present act a period was given in which parol promises 
might be made available. And he said, that if the statute were 
construed otherwise, a party who knew it had been passed, 
might, nevertheless, obtain a verbal promise on the last day of 
the year 1828, and sue upon it at any time within six years after- 
wards.! 


4 These cases may be considered conclusive. And there can be no doubt 
that the other sections of the statute which require written memorandums 
to make the party chargeable (in the case of a promise by an infant or 
ratification after full age, and of a false representation of the character or 
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By another clause of Lord Tenterden’s act it is provided, 
“that joint contractors, or executors, or administrators of any 
contractor, shall not be chargeable in respect of any written ac- 
knowledgment of his co-contractor,” &c. But this enactment 
“is not to alter, take away, or léssen the effect of any payment 
of any principal or interest, made by any person whatsoever.” 

The only decision which has occurred under the above clause 
is in the case of Chifpfrendale vy. Thurston (Lond. Law Mag.) at 
the London sittings, before Mr. Justice Parke. ‘The case is 
thus stated: The defendant was sued solely upon a joint and 
several promissory note, which he had signed as a surety only 
for the debt of the other co-maker ; and it was proved, that the 
latter had paid interest on the note within six years. It was 
urged for the defendant, that this was not sufficient, since the 
new act, to avoid the plea of the statute of limitations; that 
though the words of the proviso in the first section, “ that no- 
thing in the act contained should alter or take away, or lessen 
the effect of any payment of any principal or interest dy any 
frerson whatsoever,” were certainly very general, yet as they 
stood among the other enactments which confined the effect of 
a written promise to the case when it was made by the party 
chargeable in the action, and gave the plaintiff, in the case of 
joint contractors, a separate remedy against the party so pro- 
mising, they ought also to be confined to payments made 
by the party charged in the action. But the learned judge 
ruled that the words of the proviso were so general as to admit 
of no qualification, and left the effect of payment of interest by 
a joint contractor, as it was before the statute, equally operative 
against all his co-contractors. (Vid. Burleigh vy. Scott, 8 B. & 
C. 36.) 


> 


credit of a third party), although their enacting words are somewhat differ. 
ent, (‘no action shall be maintained” or “ brought,” &c.) will receive the 
same construction as the first section, the reasons upon which it was con- 
sidered retrospective being equally applicable to them, and they being, 
like it, altogether new enactments. Whether the same principle is to be ap- 
plied to the seventh section, which is merely an extension of the seven- 
teenth section of the statute of frauds to executory contracts, may, perhaps, 
be more questionable : for, although the case of Gilmore v. Shooter turned 
on the fourth section of that statute, the Court founded their judgment on 
a ground applicable to the whole act—the injustice which would be done 
by holding it retrospective. It is scarcely probable, however, that this 
question will arise. —Lond, Law Mag. No. 7. p. 281. 
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Before we take leave of the work of Mr. Wilkinson, we 
shall cite from the work two very late and rather peculiar 
cases, in which the question was, at what time the statute 
commenced running. The first isthe case of Zhorpfie v. Coombe, 
(8 Dowl. & R. 327), where a promissory note was made in 
1810, payable two years after demand. Inan action on the note, 
the defendant pleaded the general issue, and the statute of limi- 
tations; the plainuff proved that the note was presented and 
payment demanded in 1823; the defendant said “ something 
about interest, and promised he would write about it;” other 
applications were made, but without success: the action was 
commenced in 1825; the jury, under the direction of the learned 
judge (Lord Zenterden, C. J.), found for the plaintiff. Scarlets 
moved to enter a non-suit, on the ground that the statute of 
limitations was a bar to the action, as it must be presumed, 
after a lapse of thirteen years, payment of the note had been de- 
manded and the account paid, and he cited Holmes v, Kerrison 
(2 Taunt. 323), and Christie v. Fonseck (coram S. J. Mansfeld, 
C.J., M.S., Selw. N. P. 137,344, 7th ed. note). Bailey, J., was 
clearly of opinion, that the statute of limitations did not begin 
to run until two years after demand of payment of this note had 
been made. That, here the cause of action did not arise until 
the two years after demand had elapsed, and consequently the 
statute afforded the defendant no protection; and that after the 
evidence given in the case, there could be no ground for the jury 
to presume that there had been previous payment or satisfac- 
tion of the note; and the rule was accordingly refused. 

The other case was Thorpe and others y. Booth (i Ryan & M. 
$88), at nisi frius, where an action was brought on a promis- 
sory note, dated in 1813, for £700, payable twenty-four months 
after demand, and no demand was made till 1823, and the cause 
tried in 1826: it was contended, that there was no evidence to 
take the case out of the statute, and Christie v. Fonseck was also 
cited; but it was answered, that the cause of action did not ac- 
crue till twenty-four months after demand, and no demand was 
made till 1823; Holmes vy. Kerrison was then cited. Lord Zen- 
terden, C.J., said, “ this is certainly a point of some doubt and 
difficulty, but 1 am of opinion on the authority of Holmes y. Ker- 


4 Christie v. Fonseck is said to have been doubted in a late case in the 
King’s Bench, (Selw. N. P. 344;) but on inquiry, Mr. Wilkinson says, he 
learns it was a case at nisi prius before Lord Tenterden, C.J. Vid. Angell 
on Limitations, p. 181-2, for American authorities. 
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ricon, that the statute of limitations will not, in the present 
case, be a bar to the plaintiff’s right to recover on this promis- 
sory note; but that my opinion, if wrong, may be corrected, I 
shall give the defendant liberty to move to enter a nonsuit.”’ 
In the following term a motion was made accordingly, but the 
Court refused to grant it. 

At the last term of the Supreme Court of the United States, 
in the case of MCluny vy. Silliman (3 Peters’ Rep. 278), Mr. Jus- 
tice M‘Lean, who delivered the opinion of the Court, observed : 
“Of late years the courts in England, and in this country, have 
considered statutes of limitations more favourably than former- 
ly. They rest upon sound policy, and tend to the peace and 
welfare of society. The courts do not now, unless compelled 
by the force of former decisions, give a strained construction, 
to evade the effect of those statutes. By requiring those who 
complain of injuries to seek redress, by action at law, within a 
reasonable time, a salutary vigilance is imposed, and an end put 
to litigation.” 

As still further evidence of the favour with which statutes of 
limitations are now regarded by the courts of the United States, 
we shall cite from the opinion of Marcy, J., in the very late 
case of Purdy v. dustin, in the Supreme Court of the state of 
New York. In this case, the judge observed: “ The statute 
has been looked upon in times past with disfavour by the courts 
of England, and their example has been too generally followed 
in this country. Construction formerly went far towards de- 
priving defendants of all the benefits designed for them by it. 
A different and better view of this salutary statute has been 
since taken, and more correct and liberal construction is now 
given to it. Defences under it are not now regarded, as they 
once were, discreditable, or at least are not so viewed to the 
same extent as formerly. It is assuming, as it was intended 
it should always have had, the character of a statute of repose. 
If the more recent decisions in relation to the effect of acknow- 
ledgments are to be sustained, defendants may speak of dormant 
claims preferred against them without necessarily losing the 
benefits of thislaw. As courts have been latterly receding from 
the positions taken by them in the construction of this act, and 
as we regard this movement as correct, it will be unnecessary 
to look at any but the latest decisions for authorities in the 
present case.”’ (3 Wendell’s Rep. 189.) 

The views expressed by the judges in the above cases, we 
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are pretty certain, will command the approbation of the bar, 
and of the whole community; and we cannot but believe, that 
ultimately the evils arising from the admission of a vERBAL ac- 
knowledgment of a debt, will be removed in this country, as 
they now are in England, by a statutory regulation correspond- 
ing to the before mentioned act of Lord Tenterden. 


THE LAW OF IMPRISONMENT FOR DEBT IN 
SCOTLAND. 

“You must know then, once more, that nobody can be arrested in Scot- 
land for debt.”—Antiquary. 

Three modes have been resorted to for the purpose of en- 
forcing the payment of debts. The first is by an attachment of 
the debtor’s moveables; the second, by an attachment of his 
land; and the third, by an attachment of his person. No at- 
tempt has, we believe, ever been made to abolish the two first, 
though the same cannot be said of the latter, inasmuch as it is 
encountering, at the present moment, a very formidable array 
of opposition; formidable as regards the number of opponents, 
and, if not so, by the reasons and arguments which they urge 
against it. 

In one country, namely in Scotland, imprisonment for debt is 
permitted after judgment, upon the principle which is observed 
in Chancery in relation to a contempt of court; thatis, the party 
is imprisoned, not for the debt which he owes, but for disobeying 
the command of the sovereign to do justice. As our plan is 
simply to give our readers the reasons for arrest and imprison- 
ment for debt in Scotland, and to explain its origin, we shall 
cite from an authority, who, we dare say, is known to all our 
readers, being no other than the author of Waverley: 


“IT heard Puggie Orrock [the speaker is Edie Ochiltree], and 
the tother thief of a sheriff’s officer, or messenger, speaking 
about it—and things are ill aff when the like o’ them can speak 
crousely about ony gentleman’s affairs. I doubt Sir Arthur 
will be in stane wa’s for debt, unless there’s swift help and 
certain. 

“You speak like a fool, said the antiquary.—Nephew, it is 
a remarkable thing, that in this happy country no man can be 
legally imprisoned for debt. 

“Indeed Sir? said M’Intyre, I never knew that before—that 
part of our law would suit some of our mess well. 
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“And if they are na confined for debt, said Ochiltree, what 
is’t that tempts so mony puir creatures to bide in the tolbooth 
o’ Fairport yonder? they a’ say they were put there by their 
creditors—Odd ! they maun like it better than I do, if they ’re 
there o’ free will. 

“ A very natural observation, Edie, and many of your betters 
would make the same, but it is founded entirely upon ignorance 
of the feudal system.—Hector, be so good as to attend, unless you 
are looking out for another*—Ahem !—( Hector compelled him- 
self to give attention at this hint)—And you Edie, it may be 
useful to you, rerum cognoscere causas, ‘The nature and origin 
of warrants for caption, is a thing aud alienum a Scevole 
studiis, You must know then, once more, that nobody can be 
arrested in Scotland for debt. 

“]T hae na muckle concern wi’ that, Monkbarns, said the old 
man, for nae body would trust a bodle to a gaberlunzie. 

“TI pry’thee peace, man. As acompulsitor, therefore, of pay- 
ment—that being a thing to which no debtor is naturally in- 
clined, as I have too much reason to warrant from the experi- 
ence I have had with my own,—we had first the letters of four 
forms, a sort of gentle invitation, by which our sovereign lord 
the king, interesting himself, as a monarch should, in the regu- 
lation of his subjects’ private affairs, in first by mild exhortation, 
and afterwards by letters of more strict enjoinment and more 
hard compulsion.—W hat do you see in that bird, Hector? it’s 
but a sea mew. 

“It’s a pistamie, sir, said Edie. 

* Well, what an’ ifit were—what does that signify at present? 
But I see you ’re impatient; so I will waive the letters of four 
forms, and come to the modern process of diligence.—You sup- 
pose, now, a man’s committed to prison because he cannot pay 
his debt?) Quite otherwise; the truth is, the king is so good as 
to interfere at the request of the creditor, and to send the debtor 
his royal command to do him justice within a certain time— 
fifteen days, or six,as the case may be. Well, the man resists 
and disobeys—what follows? why, that he be lawfully and right- 
fully declared a rebel to our gracious sovereign, whose com- 
mand he has disobeyed; and that by three blasts of a horn at 
the market place of Edinburgh, the metropolis of Scotland. 
And he is then legally imprisoned ; not on account of any civil 
debt, but because of his ungrateful contempt of the royal man- 
date. What say you to that, Hector ?—there’s something you 
never knew before. 

“No uncle, but I own, if I wanted money to pay my debts, I 
would rather thank the king to send me some than to declare 
me a rebel for not doing what I could not do. 

“ Your education has not led you to consider these things, 
replied his uncle; you are incapable of estimating the elegance 
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of the legal fiction, and the manner in which it reconciles that 
duress, which, for the protection of commerce, it has been found 
necessary to extend towards refractory debtors, with the most 
scrupulous attention to the liberty of the subject. 

“1 don’t know, sir, but if a man must pay his debts or go to 
jail, it signifies but little whether he goes as a debtor, or rebel, 
I should think. But you say this command of the king’s gives 
a license of so many days—now, egad, were I in the scrape, I 
would beat a march, and leave the king and the creditor to set- 
tle it among themselves before they came to extremities. 

“So wad I, said Edie, I wad gie them leg bail to a certainty. 

“True; but those whom the law suspects of being unwilling 
to abide her formal visit, she proceeds with by means of a short- 
er and more unceremonious call, as dealing with persons on 
whom patience and favour would be utterly thrown away. 

“ Ay, said Ochiltree, that will be what they ca’ the fugie 
warrants. I hae some skeel in them.” 

Lord Kaimes, it appears, was as incapable of estimating 
what the antiquary calls “the clegance of the legal fiction,” as 
Captain M’Intyre. So far from admiring the fiction, he says, 
that “to punish a man as a redec/, who, by misfortune, or be it 
bad economy, is rendered insolvent, betokens the most savage 
and barbarous manners.’’—He likewise observes,— One would 
imagine love of riches to be the ruling passion, in a country 
where poverty is the object of so great punishment;” a re- 
mark, by the way, which will apply to other countries than 
Scotland. 

When the Scottish form of personal execution for payment 
of debt is compared with that of England, a wide difference is 
perceivable. In England, the capias ad satisfaciendum is a writ 
directed to the sheriff, to imprison the person of the debtor, un- 
til he give satisfaction to his creditor; of which the consequence 
is, that payment made by the debtor entitles him of course to 
his liberty. But in Scotland, as the antiquary says, a debtor 
is not committed to prison “on account of any civil debt, but 
because of his ungrateful contempt of the royal mandate.” He 
must be denounced rebel before any cafias can be issued, and 
at the same time, the cafiasa is not ad satisfaciendum, but is built 
upon a different foundation. Imprisonment is one of the penal- 
ties of rebellion, and the cafias is issued against the person, not 
as debtor but as rebel. The debtor, accordingly, by the words 
of the cafias, must remain in prison, * ’till he be relaxed from 
the process of horning,’’—» process, the peculiar name of which 
it takes from the three blasts of tne ier”, as mentioned by the 
antiquary. Avrclease from this process means the granting of 
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the king’s pardon for his subject’s rebellion. For this reason 
it is, that tendering the sum due is not, in strict law, sufficient 
Bs to save the debtor from prison. Nor after imprisonment is he 
} entitled to his freedom upon tendering the sum, without he also 
obtains formal letters of release. 


| SKETCH OF THE PRESENT CHANCELLOR OF 
i GREAT BRITAIN. 


i [SELECTED. | 

Who could have imagined, twenty years ago, that the son of 
% a citizen of Boston, would fill the high ard important office of 
p Chancellor of England; or that one in whose veins was a tho- 
ks rough infusionof American and Colonial blood, should take pre- 
os 


cedence of all ihe Lords temporal and spiritual, with the excep- 
tion of his Grace of Canterbury, and be in right of his office, 
keeper of the King’s conscience—visitor of all the hospitals and 
. colleges of the King’s foundation—patron of all his Majesty’s 
= livings—guardian of all lunatics, infants and idiots, and Speaker 
of the House of Lords? Yet so it is. 









‘There is a tide in the affairs of men, 
Which, taken at the flood, leads on to fortune,— 
A destiny that shapes our ways, 
Rough hew them as we will.’ 
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F Of the truth of these two remarks of our great poet, the his- 
ks tory of the present chancellor affords pregnant illustration, 
* John Singleton Copley (Baron Lyndhurst) was born at Boston in 
e America, in 1772. He wasthe son of John Copley, a painter, of that 
¥ city; who was esteemed for his virtues, and distinguished by his 
# talents in his profession. Mr, Copley, the father of Lord Lyndhurst, 
y married early in life. His lady was a Miss Clark, whose father was 
i a principal merchant at Boston, and agent to the English East India 
E Company for the sale of their teas. Mr. Clark acted in this capacity 
hi ata time when circumstances rendered it an office critical and hazard- 
os ous inthe extreme. It is needless to advert to the causes of that 


war, which ended in the complete severment of the United States 5 
from the mother country. Suffice it, however, to say, that the exac- 
. tion of the duties on tea was one of the principal! causes of that event; 
x and that the populace of the city of Boston were the first to show the 
example of seizing the chests arrived in English ships, and throwing 
them overboard, in order to avoid the payment of duty. 
On this occasion the office held by the maternal grandfather of 
Lord Lyndhurst necessarily exposed him to much odium ; and accor- 
dingly he, with his son-ia-law, Mr. Copley, determined on quitting 
the United States, and coming to settle in England as an American 
VOL. II,—=-NO. IX 43 
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Loyalist. Soon after the father of the present Chancellor settled in 
London, he became a Member of the Academy of Painters, and at- 
tracted considerable notice by several works of superior merit, and 
among others, the Death of Lord Chatham, and the Defence of Gib- 
raltar. Mr. Copley, however, soon discovered that portrait-painting, 
which recommends itself to the personal vanity and the household 
affections of all mankind, was likely to be a more lucrative avocation 
than the severer style of historical painting; and to the former he suc 
cessfully dedicated himself, and gradually rose to fortune and reputa- 
tion, 

At the period of his father’s settlement in England, young Copley 
had arrived at a sufficient age to be already initiated into the elemen 

tal branches of education, In the metr p olis, however, he was sent 
to a classical school, at which he remained about seven years; whence 
in the year 1793 or 1794, he was sent to Cambridge, and entered of 
Trinity College, the learned mother of Barrow, Newton, Bentley; and 
other eminent names. Mr. Co pley had two disting -uished contem- 
poraries at yds riod, at Trinity,—the one, the cele brated Porson—the 
other, Mr, Farish, afterwards Professor of Chemistry at the Uni 
versity. 

In his academical career he greatly distinguished himself, having 
been one of Smith’s mathematical prize-men; and, he obtained, in the 
examination for the first degree, the high station of Senior Wrangler, 
the first having been assigned to Doctor Butler, the present very 
learned Master of Harrow. Mr. Copley took the degree of A, B. in 
the year 1794. He was thenin his 22d year. Having remained 
some further time at the University, and a vacancy having occurred, 
the high character of Mr. Copley secured to him his election as a 
Fellow of Trinity, worth about £120 for the first year: the emolu- 
ments of Fellows gradually increase till the place is worth £500 or £600 
annually. Declining, however, = comply with one of the conditions 
of his fellowship, namely, that he should take orders, Mr. Copley 
surrendered the honour wit hin the stated time, and, returning to 
London, entered himself on the books of the Temple, as a student at 
law. The writer of this sketch hasthe good fortune to be acquainted 
with two of Mr. Cople) oo contemporaries at this period. One, Mr, 
Wagget, a gentleman of great professional attainment, and Recorder 
of Cork; the other, Mr. Ric aaad Farrell, assistant barrister for the 
county of Clare. Both these gentlemen concur in sti iting, that, at 
this period, the present Chancellor was u/fra - eral in yar politic: } 
opinions, but that he also ay ypli ed himself to the study of his profes 
sion with a vigour and assidui ty wi rthy all commendation, 

In 1800 Mr, C opley was cal lled to the Bar, and adopted the Com 
mon Law branch of the profession. All his contemporaries agree in 
stating, that, in the early part of his professional life, he was a very 
industrious and diligent student. He commenced his labours, un- 
ostentatiously, in indifferent chambers in Brick Court, and obtained 
his first briet from Messrs. Willet & Co, Mr. Copley was afterwards 
befriended by Mr. aan an eminent solicitor, and it must be re- 
corded, to his credit, that the first act of his Chancellorship was to 
appoint Mr. Murr: Ly ’5 son his priv cipal Secretary. ‘The subject of 
this sketch never obtained much characte Y a special pleader; but 
he has always been allowed to be a man of varied and comprehensive 
knowledge in his profession, combined w ith general scholarship and 
rood taste. Mr. Copley chose the midland circuit; and on it, as 
well as at the Sessions, distanced most of his competitors, among the 
most formidable of whom was the present Mr, Leigh Rough, 
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Thus, having obtained a good share of business, without any aid, 
save the exercise of his own talents—having no government con- 
nections—and, at this period, being without the expectation of any 
such patronage, Mr. Copley resolved on assuming the coif ; and, in 
Trinity Term, 1813, he was called to the degree of Sergeant at Law. 
The motto on his rings was appropriate and significant,—Seudiis 
vigilare severis, 

Hitherto, (though in good reputation with the public and the soli- 
citors, to the latter of whom, be it remarked, he rendered himself 
agreeable by his frank and cordial manners) Mr. Copley remained 
unnoticed by his Majesty’s Ministers: no great public occasion hav- 
ing presented itself, in which his talents were called a action. 
The opportunity, however, was not long wanting to bring the Chan- 
cellor under the notice of Ministers; and, like several of his brethren, 
(among others, Lord Erskine, Sir Vicary Gibbs, and Mr. Justice 
Best) Mr. Copley y was first known to the Government by his effort in 
favour of the highest order of criminals—those charged with high 
treason, Little, however, did the radicals of those di: Lys think that 
the very Wetherell and Copley, whose healths they were toasting at 
the pe riod of the trial of Watson, Preston, and Co. would so soon after 
become the one, Miskihenceller, and the other, Attorney-General. 
But, as Ophelia says, ‘we know what we are, though we know not 
what we may come to,’ Be this as it may, Mr. Copley, on the trial 
of Watson, performed his duty with so much dexterity and tact, 
though engaged for the prisoner, that Lord Liverpool expressed his 
satisfaction, and henceforward the Serjeant was marked as one to 
be promoted. The public and the profession, too, were not less 
visibly satisfied; and he, who, but a few weeks before the trial of 
Watson, received a fee of a guinea with thanks, was now sought for 
by all parties, and briefs began to pour in with a rapidity truly aston- 
ishing. Good fortune, like “bad, always comes in a lump. ‘At this 
period, the increasing deafness of Sir S, Shepherd rendered him 
quite incompetent to discharge the duties of Attorney-General. He 
was removed tothe Scottish Benc h, and Gifford, the Solicitor-General 
promoted in his room, en Copley was the new Solicitor-Ge- 
neral,—a nomination which gave great pleasure to the Bar, but 
which, six months before, was wholly unexpected, as well by the 
public as by the gentleman who had the good fortune to obtain the 
appointment. Mr. C opley now thought of changing his condition in 
life, and he married the niece of the late Attorney-General, Sir Sam- 
uel Shepherd. This lady’s maiden name was ‘Burnsford; she was 
the ~~ of a factor of that name in Basinghall Street, and in 
M: irch, 1 $14, had been united to Colonel T houmas, In the month of 
June, in the same year, however, Colonel Thomas was forced to join 
his regiment, and he was killed at the batthe of Waterloo. 

Sir John Copley was now (1819) introduced to Parliament for 
Ashburton, under the auspices of the Government, which soon had 
urgent occasion for his services in the affair of the late Queen. As 
counsel for the prosecution, Sir John evinced more talent and know- 
ledge than the Attorney- -General Giffor d, whose speech was a com- 
plete failure: while he escaped the obloquy to which both Gifford 
and Sir John Leach had been exposed. ‘The Government were so 
well pleased with his services, that they determined to make him 
Attorney-General,—an opportunity for which offered on Gifford’s 
being made Chief Justice of the Common Pleas. 

Mr. Copley having obtained the office of Attorney-General, soon 
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after offered himself for Cambridge, and, after an arduous struggle, 
he was returned, with Lord Palmerston, for that University. Gif- 
ford, who had been promoted to the Rolls, now suddenly died at Do- 
ver, and Sir John Copley succeeded him, with the prospect of the 
Seals full in view before him. Hitherto it had been imagined, that 
Sir John looked up to Mr, Canning as his load-star, and that he was 
willing to stand or fall with that Minister. The event proved the 
reverse; while Master of the Rolls, he deemed it necessary to purge 
himself of all taint of Popery. The deed stung Mr. Canning to the 
quick, but it secured to the aspirant the seals at which he had been 
grasping. Events known to our readers followed in rapid succession. 
Lord Eldon resigned, and Sir John Copley assumed the seals by the 
style and title of Baron Lyndhurst. 

It remains but to give a general estimate of his Lordship’s profes- 
sional, senatorial, and judicial qualities. As an advocate, Mr. Cop- 
ley was distinguished by coolness, subtlety, and clear and lucid expo- 
sitions; nor was he deficient in nervousness and strength’; though he 
oftener prevailed by the more insidious arts which an experienced 
practitioner generally has recourse to, His legal knowledge was 
sound and accurate ; and he is, perhaps, best described by stating that 
when at the bar, he was a mean between Scarlett and Brougham— 
not reaching the forensic accomplishments of the one, and falling far 
short of the eloquence and general knowledge of the other, Asa 
senator, Sir John Copley was infinitely superior either to Wetherell 
or Gifford; though he never made a speech in Parliament which will 
be remembered or spoken of beyond the occasion, Ali his efforts at 
the Bar or in Parliament were distinguished by clearness, but there 
was always a lack of feeling, without which it is impossible to be a 
great orator. As a Judge, it were, perhaps, unfair thus early to pro- 
nounce an opinion on Lord Lyndhurst’s labours ; but it may be ob- 
served, that he gives some tokens of promise in struggling to avoid 
those deep-rooted errors of his predecessor, by which John Earl of 
Eldon so encircled himself, to the ‘ cureless ruin’ of hundreds sent to 
a premature grave, and thousands yet unborn to the miserable wreck 
which Chancery has left them, 
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{ CONTINUED FROM LAST wo. | 


COMMON LAW. 


MORTGAGE. 

1. Mortgaged estates do not pass by the general words of a 
devise, sufficiently large to include them, but conveying the 
property to trustees with a variety of limitations not properly 
applicable to mortgaged property, but more applicable to 
property of which the party making the disposition was the 
sole and exclusive owner. Neither does the mortgaged pro- 
perty pass by a bequest (to certain persons named executors, 
their executors, administrators, and assigns, upon trust to 
sell) of all the testator’s stock in trade, securities for money, 
debts, personal estate, and effects, of what nature or kind 
soever,——Gallicre vy. Moes, 9 B. & C, 267 
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{The precise words of this last bequest were, upon trust that the 
executors, or the survivors, or the heirs, executors, administrators, or 
assigns, of such survivor, should sell; but the word heirs was held to ap- 
ply to other trusts of the will. ] 

. Action by assignee of bankrupt. The bankrupt, at the time 
of the bankruptcy, was mortgagor in possession of certain 
houses, one of which was rented by the defendant, who had 
also, as agent for the bankrupt, formerly received rents from 
the other tenants, and applied them to pay the interest of the 
mortgages. The action was brought to recover rent due from 
the defendant, and various other sums received by him on 
account of rent from the other tenants after the bankruptcy. 
All the tenancies (the defendant’s included) commenced ua- 
der the bankrupt; but, after the bankruptcy, the mortgagees 
gave notice to the tenants that interest was in arrear, and re- 
quired them to pay such interest out of their rents till further 
notice, under a threat of resorting to legal proceedings on 
default. All the rent received by the defendant having beea, 
in consequence of this notice, applied by him to pay off the 
interest, except a small sum and his own rent, which together 
were not more than enough to meet the interest which would 
become due within three months after the commencement of 
the action: Held, that the assignees were not entitled to re- 
cover.—-Popie v. Riggs, 9 B. & C. 245. 

{The ground principally relied on for the plaintiffs in this case was, 
that the tenants had come in under the bankrupt, and could not dispute 
his title: to which it was answered, that they were at liberty to show 
that such title had been put an end to, and that a mortgagor is rather a 
bailiff or agent, than the tenant of the mortgagee.) 

NEWSPAPER. 

Production of a newspaper containing the libel, and correspond- 
ing in the title, and in the names and descriptions of printer 
and publisher, with the newspaper mentioned in the affidavit 
lodged at the stamp office, is sufficient proof of publication ; 
a certified copy of the affidavit being also produced. — Mayne 
v. Fletcher,9 B. & C. 382. 

NOTICE OF DECLARATION 

Must in all cases state the nature of the action.—Sams y. Cul- 
ham, 9 B. & C. 370. 

OVERSEER. 

The clerk of the treasury of the common pleas is not compel- 
lable to serve the office of overseer, the duties of that office 
being incompatible with his necessary personal attendance on 
the court.—£x parte Jeffries, 6 Bing. 195. 

PARTNER. 

1. A. being a partner in the two firms of A. & D.,and A., B., & 
C., indorsed bills and paid over money (the property of the 
firm of A. & D.) to the firm of A., B., & C., in discharge 
of a debt due from himself individually to that firm. Imme- 
diately after the indorsement of the bills to A., B., & C., A. 
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indorsed the bills to a creditor of that firm. It appeared 
that B. was privy to the fraud; but the Court intimated an 
opinion that privity was immaterial, and held that the firm 
of A. & D. could not recover either the bills or the money 
because a party, whether suing jointly or individually, could 
not rescind his own act, on the ground that such act was a 
fraud on some other person.—J/ones v. Yates,9 B. & C. 532. 
[Lord Tenterden, C. J ” remarked, that the defrauded partner might 

perhaps have a remedy in equity, by a suit against his partner and the 
party joining in the fraud. } 

A., B., and C., carried on business in partnership as factors, 
A. and B. in England, under the firm of A., C., & Co., and C. 
in America, in the name of C. only; C. had written instruc- 
tions from his partners stating, “It is understood, that our 
names are not to appear either on bills or notes for the ac- 
commodation of others, and that they should appear as little 
as possible on paper at all, and then only as regards direct 
transactions with the house here.” C. having obtained a 
consignment from D. in America, indorsed bills in his own 
name for him, to provide for which, B. drew other bills on 
A., C. & Co. in England, which were to be paid out of the 
proceeds of the consignment. Before the latter bills were 
presented for acceptance, A. and B. became bankrupts: Held, 
that the indorsement of the first bills by C. was the indorse- 
ment of the firm, and all the partners were liable as indorsers 
of those bills —Carolina Bank yv, Case,2 M. & R. 459. 

PATENT RIGHT. 

If A. in 1818, take out a patent for “improvements in a ma 
chine, for which J. L. took out a patent in 1815,’ it is necessa- 
ry for A., on the trial of an action for the infringement of his 
patent, to put in J. L.’s patent and specific ation.— Lewis y. 


Davis, 3 C. & P. 502. 


PLEADING. 
In assumpsit for money had and received, money paid, &c., the 


Court refused to allow, in addition to the general issue, a plea 
stating that the plaintiff and defendant, and others, were part- 
ners in a mining company, and that the money was employed 
by them for the purpose sof the company; Gaselee, J., saying 
that “the practice was to allow secondary pleas of matters 
which might be given in evidence under the general issue 
only, where such matters are simple and single.” —Hammond 
v. Teague, 6 Bing. 198. 
PRACTICE. 

Plea in abatement, in assumpsit, that promises were made 
jointly with A. Replication that they were not made Jointly 
with A. On the trial of this issue, the defendant begins.— 
Fowler v. Coster, 3 C.& P. 463. 

If, in an action of libel, the defendaut plead justifications, 
without pleading the general issue, and the affirmative of the 
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issue be on the defendant, he is entitled to begin, and the 
plaintiff has not a right to begin, with a view of proving the 
amount of his damages.—Coofer v. Wakely, 3 C. & P. 474. 

In trespass for taking goods, the defendant pleaded (without 
the general issue) a justification under the warrant of com- 
missioners of bankrupts, and averred that plaintiff had be- 
come bankrupt within the true intent and meaning of the stat. 
6 Geo. 4.c.16. Replication, denying that the plaintiff became 
bankrupt: Held, that the defendant had the right to begin.— 
Cotter v. James, 3 C. & P. 505 
In trespass, where there are several pleas of justification, but 
no plea of the general issue, the defe ndant is entitled to begin, 
although the declaration alleges special damage.—Fish v. 7'ra- 
vers,3 C. & P. 578. 

A rule for judgment, as in case of a non-suit, for not pro- 
ceeding to trial, was discharged on the plaintiffs giving a 
peremptory undertaking to try at the next sittings. In the 
rule it was ordered, that the plaintiff should pay costs for not 
proceeding to trial, pursuant to notice, unless the plaintiff 
should show sufficient cause to the prothonotary, at the time 
of the taxation. The prothonotary having refused to allow 
the defendant the costs in question, the Court refused to in- 
terfere.— Partington v. Wyatt, 6 Bing. 171. 

A new rule to plead must be given after amending the de- 
claration, whether the amendment be — payment of costs 
or not.—/ddis v. Thomas, 6 Bing. 23 
The defendant having died after vl a fi. fa., the Court 
refused to allow it to be amended by the insertion of the 
testatum clause, the rule being that such amendments are not 
to be allowed where the interest of third persons (as the ad- 
ministrator) may be affected. —Phillifs v. Tanner, 6 Bing. 237, 

A few days after a detainer for debt was lodged against a 
person in custody on a criminal charge, he was convicted and 
sentenced to a year’s imprisonment: Held, that as the plain- 
tiff could not declare without leave of the Court, and no such 
leave had been given, he was not obliged to proceed during 
the imprisonment.—-d/rroffe v. Lum, 9 B,& C.5 
The plaintiff, with the consent of the bail, took a cognovit 
from the defendant with stay a foramonth. The 
money not being paid at the end of that time, the plaintiff. 
took an assignment of the bond, ee proceeded against the 
bail, without any notice to them of the non-payment: Held, 
that though the bail were not dischar ved by a cognovit, taken 
by their consent, they were entitled to netice that the cogno- 
vit was unsatisfied ; and the proceedings were set aside ac- 
cordingly, but without costs.—Clift v. Gye,9 B. & C. 422, 


10. In assumpsit for work done, the counsel for the plaintiff 


proved the work done, and relied entirely on the guantum 
meruitcount. The defendant set up a contract, by which the 
work was to be done for little more than a third of the value 
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proved by the plaintiff. The plaintiff then proposed to call 
witnesses to prove, that by this contract she was to be paid 
more than the contract (in the first instance) specified, in case 
the work exceeded a certain quantity: Held, that it was not 
competent to the plaintiff to do this; that she should have 
relied on the contract in the first instance.—Scuily y. Pick- 
ford, 2 M. & P. 545. 

11. Where several defendants are brought up for sentence, some 
after judgment by default, and others after verdict, the coun- 
sel for all must be heard in mitigation; and then the counsel 
for the crown in aggravation of punishment.—Rex v. Des- 
feard, 2 M.& R. 406. 

12, Upon a writ against two, a declaration against one only is 
good; but notice of such declaration entitled as against both 
is bad.—L£vans v. Whitehead, 2 M. & R. 367. 


PRINCIPAL AND AGENT. 

The plaintiff having a claim upon the defendant, took the ac- 
ceptance of the defendant’s agent for the amount, allowing 
discount, which bill was twice renewed for periods of two 
months, interest being added at each renewal. At the time 
of taking the bill, the agent had money of the defendant’s in 
his hand, more than sufficient to cover the demand, and the 
agent then debited the defendant’s account with the amount 
of the acceptance; but it did not appear that the defendant 
had seen the books, nor that the plaintiff might have had cash 
had he chosen: Held, that the agent having become bank- 
rupt, and the acceptances being unpaid, the defendant was 
still liable.-—Rodinson v. Read, 9 B, & C. 449. 


REPLEVIN. 

The defendant made cognizance under T., whose tenant he al- 
leges the plaintiff to be at a certain rent. Plea in bar non 
tenuit: Held, that the cognizance was not supported by 
proof that T. was entitled to two-thirds of the premises, as 
tenant in common with the owners of the other third. —PAdi- 
fot v. Dobinson, 6 Bing. 104. 


SALE. 

The defendant, an auctioneer, offered for sale two policies ac- 
cording to certain particulars, in which it was stated that the 
policies would be sold by the order of the executors of the 
mortgagee, under a power of sale: Heid, that the vendors 
were bound to show an unquestionable power; and the pow- 
er, though contained in a former mortgage deed, having been 
omitted in a subsequent one made upon a further advance 
with the conversion of unpaid interest into principal, and a 
doubt having arisen whether the power was not thereby ex- 
tinguished, or at ieast suspended, that the purchaser was en- 
titled to recover his deposit, but without interest.—-Curling 
v. Shuttleworth, 6 Bing. 121. 
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SHIPPING. 
1. A part owner of a ship is not entitled to his share of the 
ship’s earnings, until he has paid his proportion of the ship’s 
outfit and expenditure for the voyage; and a part delivery of 
his share does not necessarily defeat the lien, which the other 
part owners have upon the remainder.— Holderness y. Shackles, 
1 D. & L. 203. 

. A new ship made her first voyage in ballast from Carlile to 
London, for the purpose of being fitted up with steam en- 
gines, &c., with the view of being employed in the coasting 
trade, between Carlile and Liverpool. While proceeding up 
the Thames, having on board a pilot duly licensed and quali- 
fied under the pilot act, she ran foul of and damaged another 
vessel. Having been fitted up, she took another cargo to 
Liverpool, and was afterwards regularly employed in the 
coasting trade between Carlile and Liverpool: Held, that 
she was not, at the time of the injury, a vessel “ employed in 
the coasting trade of this kingdom,” and therefore exempted, 
by the 59th section of the pilot act, from the obligation of 
taking on board a licensed pilot; and that, therefore, her 
owners were not responsible for such injury, since a licensed 
pilot was on board.— Stephenson v. Dixon, 1 D. & L. 332. 


STATUTE OF FRAUDS. 

A. agreed with a coachmaker for the hire of a carriage for five 
years, and it is the custom of the trade to put an end to such 
agreements on payment of a year’s hire: Held, that this was 
an agreement not to be performed within the year, within the 
meaning of the 4th section of the statute—Birch v. Earl of 
Liverpfiool,9 B. & C. 392. 

SURRENDER. 

1. Tindal, J., remarked, that no case can be put in which any 
presumption can be made, except where a title has been 
shown by the party who calls for the presumption, good in 
substance, but wanting some collateral matter necessary to 
make it complete in point of form.—Doe dem. Hammond y. 
Cooke, 6 Bing. 174, 

2. When a lease was produced, it appeared that the name had 
been cut off: Held, that this circumstance, coupled with the 
fact of the lease being in the possession of the lessor (or his 
attorney), was not sufficient to establish a presumption that 
there had been a surrender of the lease within the statute of 
frauds; i.e. by deed or note in writing, or by act and opera- 
tion of law.— Doe dem, Courtail y. Thomas,9 B. & C. 288. 

TROVER. 

Trover for a pipe of wine by the assignees of a bankrupt. The 

wine, with another pipe, had been purchased by the bankrupt 

of A. & B., who gave him an order for it on the defendants, 
in whose name it was lying at a bonded warehouse, and who 
had given bond for the payment of the duties; which, by the 
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terms of the purchase, the bankrupt was to pay. The defend- 
ants paid the duties when payable, in discharge of their bond, 
and were repaid by the vendors. The bankrupt had resold 
one of the pipes, which was delivered by the defendants; 
and they charged him with warehouse rent to the time of 
delivery, which he paid: Held, that the payment of duties 
by the defendants, and the re-payment by the vendors, were 
not to be deemed voluntary payments, and that the plaintiffs 
were not entitled to the remaining pipe without paying the 
duties: Held, that the charge for war eee rent did not vary 
the case.— Winks vy. Hassall, 9 B. & C. 372 


USE AND OCCUPATION. 

The putting up of a board for the purpose of letting houses by 
a person who built them, and who agreed to become tenant 
from a certain time, is sufficient to enable the person for 
whom they were erected to recover rent on account for use 
and occupation.— Sullivan vy. Jones, 3 C. & P. 579. 


VARIANCE. 
The declaration was on a bond conditioned for payment by the 


defendant, Reny, and Robinson, any or either of them. Plea, 
non est factum. It was found by special verdict, that the 
bond was a joint and several one, executed by the defendant, 
Reny, and one Hall; the name of Hall having been substitu- 
ted fur that of Robinson after the bond was executed by the 
defendant, and without his consent, but with the consent of 
the plaintiffs, and also of the person to whom the money, for 
which the bond was given, was advanced: Held, that the 
variance between the bond stated in the declaration and the 
bond produced (there being no mention of Hall in the declara- 
tion, nor of Robinson in the bond in its altered state) was 
fatal. The Court declined deciding whether the alteration 
avoided the bond.—ddams v. Batison, 6 Bing. 110. 

VENDOR AND VENDEE. 

Where an article is sold by the manufacturers expressly for a 
particular purpose, there is an implied warranty to the pur- 
chaser that the article shall be reasonably fit for that purpose, 
or, at all events, against latent defects, arising from the want 

of skill or care in the process of manufacturing.—Jones v. 
Bright, 1 D. & L. 304. 


WARRANTY. 

In an answer to an action for the price of goods sold under an 
express warranty, it is competent for the defendant to show 
that the warranty was not complied with, without returning 
the goods, or giving notice of their defect in quality. —Pou/- 
ton v. Lattimore,9 B.& C. 259. 


WILL. 
Two of the witnesses to a will of lands, subscribed their names 


at the devisor’s request, but did not see his signature, nor 
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were informed, at that or any other time, of the nature of the 
instrument. ‘The third witness did not see the devisor’s sig- 
nature, but was informed by the devisor that the paper in 
question was his will. Immediately above the names of the 
witnesses was written, in the hand-writing of the devisor,— 
“In presence of us, as witnesses thereto: Held to be a suf- 
ficiently aitested devise, within the statute of frauds. And 
per Zindal,C.J., * When we find that the testator knew this 
to be his will; that he produced it to the three witnesses, and 
asked them to sign it as witnesses; that they subscribed their 
names in his presence, and returned the identical instrument 
to him; we think the testator did acknowledge in fact, though 
not in words, to the three witnesses, that the will was his.’— 
White v. Trustees of British Museum,6 Bing. 310. 

WITNESS. 

1. To dispense with the necessity of calling the subscribing 
Witness to a deed, it is sufficient to show that he expressed 
an intention of leaving the country, that he had reason for so 
doing to avoid a criminal charge, and that his relations have 
not seen him since he expressed his intention of going. —Xay 
v. Brookman, 3 C.& P. 55. 

2. If several parishioners in vestry sign a resolution in the 
vestry minute book, stating that they approve of an action 
brought by the surveyor of the highways against A., and that 
they do thereby guarantee to him all legal expenses that are 
or may be incurred by him in prosecuting that suit; this 
binds them personally, and will render each person signing 
it incompetent to be a witness at the trial of the action.— 
Hendebourch vy. Langton, 3 C.& P. 566. 

3. One admitting himself to be a co-contractor is not admissi- 
ble as a witness for the defendant; on the ground of his lia- 
bility to contribute to the costs and damages occasioned by 
the action.—/al/ vy. Rex, 6 Bing. 181. 


TRIBUTES OF RESPECT TO THE LATE JUDGE 
NOTT, OF SOUTH CAROLINA. 


The following tribute of respect by the members of the Charles- 
ton Bar, to the memory of the late Judge Nort, is copied from 
the Charleston Mercury : 


Tue Attorney General was called to the chair, and a Committee of 
seven members of the Bar, the Attorney General, James L. Petigru, and 
Messrs. King, Gadsden, Legare, Grimke, Desaussure, and Hunt, were ap- 
pointed to prepare and report, to an adjourned meeting, to be held at the 
same place, on Tuesday, the 29th inst. such resolutions as the melancholy oc- 
casion required,—The bar met yesterday according to adjournment.—The 
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Attorney General resumed the chair, and the following report and reso- 
lutions were submitted by the committee and unanimously adopted :— 


7 

‘* The members of the Charleston bar having received the intelligence of 
the death of the Hon. Abraham Nott, Presiding Judge of the Court of Ap- 
peals, are desirous of marking their sense of this public calamity, by ren- 
dering to the memory of the deceased those honours which are due to eminent 
virtue and distinguished talents. Such honours may well be paid to him 
who has served the state so long ina station of great dignity and importance, 
and dying has bequeathed to his country the example and model of an able 
and upright judge. _ It was to the influence of character that he owed his 
elevation ; for he rose to the first rank at the Bar, and to the highest hon- 
ours in our State, solely by his merit; not only without aid, but even against 
the influence of party connexions. How well he deserved and filled the high 
station to which he was thus raised, the universal regret that prevails on 
the announcement of his removal most distinctly tells. Many great qualities 
are required for the administration of justice. Judge Nott possessed them 
all, and the most eminent in the greatest degree—for he was distinguished 
by that high moral courage which is proof against public favour or displeas- 
ure, and pursued, calmly and fearlessly, the course of duty, neither 
seduced by popularity, nor misled by the vain pride of singularity and 
paradox. It was this greatness of mind that gave to his ample learn- 
ing, his patient industry and research, his keen and powerful reason, 
their full scope and finishing ; and acquired for him, in a degree never 
surpassed in this country, the confidence of the suitors, of the Bar, and 
of the public. ‘The loss of such a man is indeed no common misfortune. 
To the members of the Charleston Bar, it brings the sense of public loss 
and of private grief. For in this city, and among our profession, he was, 
by all, revered as a magistrate and esteemed asa man. In consideration 
then of his many virtues and most faithful and valuable public services, and 
to give an expression to the sentiments which are called forth in this com- 
munity, by his decease: 

Resolved, That we consider the death of the Hon. Anrnanam Notr asa 
great public loss, and that we symphathize with our country, and with his 
mourning family in this afflicting dispensation. 

That the members of the Charleston Bar, in honor of the deceased, will 
wear the usual mourning for one month. 

That a copy of these resolutions be furnished to his family, and published 
in the Gazettes of this city,” 


We copy another tribute of respect to the memory of the late 
Judge Nott, and a sketch of his judicial character, from the 
Columbia Telescope: 


e 
In Tar Covet or Arrrats, Sprtnc Term, 1830. 


On behalf of the Bar of Columbia, Col, Branpine presented the follow- 
ing Address : 


The intelligence of the death of the Honourable Asnanam Nort, which 
has brought sadness and sorrow to the bosoms of all, cannot but affect with 
a deeper sense of loss, and keener feeling of regret, the members of that 
profession whose highest honours he had attained and merited, While all 
who knew him could estimate his general worth—his unblemished life—his 
admirable discharge of all social and domestic duties ; by those alone whose 
duty and delight it was to know him in this hall, can his full value as a pub- 
lic officer, or the magnitude of the loss the state has sustained, be estima- 
ted. It is now twenty years since he was elected a Judge of the Court of 
Common Pleas. The estimate which the state put upon his services on 
that bench, after fourteen years experience of them, was distinctly mani- 
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fested by the unexampled unanimity with which, upon the recognition of 
the Courts in 1824, he was elevated to the bench ‘of the Court of Appeals. 
How well he vindicated the high opinion of his fellow citizens, all who have 
laboured with him in that Court, by lis side or at the Bar, will bear willing 
testimony. As the president, to him was more immediately confided the 
despatch and superintendence of the current business of the court, the pre- 
servation of its order, the maintenance of its dignity, the control of the bar; 
in which various and delicate functions he not only exhibited the tact and 
energy necessary to perform the immense mass of business accumulated 
upon the court, but tempered it with that suavity and urbanity which, while 
it renders co-operation pleasant, makes it more efficient, as oil at once 
smooths and accelerates the motion of machinery. His promptness of per- 
ception enabled him at a glance to separate the matter in hand from its in- 
cumbrance—to disentangle what was complex—to extricate what was em- 
barrassed,—to fix upon the true questions involved in a case upon its first 
being presented, and to strike a line of light through it, making an illumi- 
nated path of discussion, where, toaless clear and rapid mind, there 
seemed to be a mass of confusion and darkness.—With the utmost rapidity 
of analysis, however, he was patient of the want of it in others; and if from 
a slower process of thought, or from previous arrangements, his own sug- 
gestions were not adopted by counsel, he listened with polite attention, and 
eventually acceded with candor, or differed with respect. There has been 
no instance of an unpleasant collision between him and any member of the 
bar. Though the duties of the Courfhave been so wearisome and arduous, 
though to its pressing and continued avocations he must have occasionally 
come with an exhausted body and over-laboured mind—with a harrassed 
temper, or a heavy heart—yet his high feeling of official duty, and habitually 
gentlemanlike manners, so regulated his demeanor towards the gentlemen 
of the bar, and so influenced theirs towards him, that no altercation calcu- 
lated to leave a moment’s irritation, has ever taken place. Assisted by the 
co-operation of his dignified associates, the Court of Appeals has not onl 
established an exalted character for learning and ability, but has also 
secured to itself as a Court, and to the Judges individually, the confidence 
and kind feelings of the bar, and of the community, to an extent never sur- 
passed by any judicial tribunal. Under the administration of this Court, 
thus respected and beloved, the fabric of our law was rising into a beauti- 
ful structure of just proportions, and consolidated strength, from which all 
the incongruous materials produced by that defective system of judicature, 
which had occasioned the establishment of this tribunal, were rejected, 
while all which was valuable was in a course of arrangement. A stable 
and connected system of decisions, was combining the common and statu- 
tory law into a regul: ww code. How great ashare he whose loss we deplore, 
took in this re-moulding of our legal system; and how much our country 
may lose by his having sunk under his labours, before that system has 
been perfected, his brethren can best estimate. ‘The work may pass into 
able hands—but the unity of design, the thorough understanding of each 
other’s views, and the fixed habit of co-operation, cannot, with whatever 
of wisdom or worth his place may be supplied, fail to be so broken in upon, 
that new difficulties will be imposed upon the Court. 

The most striking quality of his mind was a diamond-like clearness of 
perception, through which all objects appeared simple and uncoloured, 
neither magnified nor diminished, but in the most exact truth. He was 
never for an instant perplexed w ith those doubtful and uncertain shadows 
which an imperfect vision throws upon the outlines of a subject. In his 
profoundest disquisitions, there was no appearance of effort or confusion, 
and even when he distinguished with the utmost niceness and subtlety 
through apparently conflicting as or opposing analogies, there was 
no feeling of danger in following him. His path, though narrowed or de- 
flected, was still bright and smooth,—and if we were not always satisfied 
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with the result attained, it was because we could not expect that less cifted 
minds would . inthe ordinary administration . law, be able to pass through 
similar differences with equal success. In all his written opinions, there 
was the ent and elegant brevity, which indicate a well educated mind. 
Ilis was richly stored with various learning, concocted and systematized by 
disciplined reflection, all of which was made subsidiary to his profession, 
coming into its service with such case and grace, t that it did not seem to 
be ornamental or extraordinary, but rather a natural and obvious part of the 
argument or authority. The discussion in his hands, even of the most 
weighty principles, ‘alw ays assumed an air of simplicity yandease. Ashe 
saW clearly, he expressed himself with precision. The style of his opin- 
ions are perfectly transparent,—the reader sees the exact idea, and the 
most delicate connections of thought, without pause or effort, and attains 
the most subtle conclusions without a consciousness of intellectual labour. 

His legal learning was much beyond that usually brought to the profes- 
sion in America. If it never overflowed, it was alw: ays sufficient for the 
case in hand—and without any ostentation of knowledge or affectation of 
originality, he rarely failed to bring new matter even to causes the most 
elaborately argued at the Bar. His habits of thought were cautious and 
temperate. He was disposed to adhere to what was, rather than to seek 


a fancied good in a dangerous novelty. In his own language, ** When we 
depart from a settled rule of common law, I feel as if I were walking per 
ONES pepgielie singe’ loso. We cannot foresee to what it will lead—some 
unsuspected mischief lurking under a specious good, is apt to spring up to 
bear witness of an error which it is too late to correct. The common law is 
the result of wisdom and experience, and ought not to be departed from 
without great caution and deliberation,”’ 

His well-balanced and ro mind was never disturbed by any 
irregularities of temper, or biassed by any eccentricities of system, He 

came to the case sikoadioned and uninflenced. He sought for truth 
with a perfect singleness of purpose, Acutely sensible to all the charities 
of life as a man—as a judge, he had ‘no fear, favor, or affection.’’—The 
course of his inquiries in court was entirely apart from the relations of 
life—from the temper of the times—from the operation of any extraneous 
influenc e, 80 that his conclusions were always attained by the fair and can- 
di . exertions of a vigorous, learned and disciplined mind. 

Io the duties of his high station he devoted himself with inde fatigab le 
assiduity. Much as the business of that court demands, he was willing to 
give it more. He laboured in it with a zest and buoyancy of spirit, which 
carried him far beyond what an ordinary sense of public duty might have 
exacted, He never paused, or rested, or remitted his labors, but night and 
day with untiring ardor, devoted himself to them, until his body, too /rail 
to sustain the unrelaxed activity of his mind, sunk under it, and even after 
his physical strength was broken down, still he persisted in his exertions 
until he passed from the bench to the bed, from which he was carried to 
the tomb, a martyr to his official labours. 

Whether we contemp late him as an officer, performing his public duties 
with zeal and ability—or as a dignitary, presiding over an august tribunal, 
or as an elegant and casnatedd d gentleman, or as a blameless, virtuous 
and exemplary man, we find abundant causes for sorrow, that he has been 
tak n from us in the midst of his usefulness. 

With the profoundest emotions, I move, on behalf of the members of 
the Bar, that this expression of respect for his me mory, and sorrow for his 
death, be entered on the journals of the Court, and that the Clerk be or- 
dered to furnish a copy to the family of Judge Nott. Iam also requested 
to state to the Court that the members of the Bar have resolved to wear 
the usual symbol of mourning for thirty days, and to request the concur- 
rence of the members of the Court 
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To this, the Hon. 
lowing reply :— 

The Court, in making the order necessary to carry into effect the motion 
submitted in the address in behalf of the bar, want language to express how 
deeply they feel the void which has been created on this Bench by the 
death of our venerable and much beloved elder brother, and claim to share 
largely in the sympathy which the occasion has excited. Entertaining in 
common with the bar, the most exalted vpinion, so well expressed in your 
address, of his learning, talents, virtue and wisdom—as members of the 
community, we deplore his loss as a public calamity. But to us he stood 
in a more endearing relation; as brethren and fellow labourers, long associ- 
ated in a common, and we hope not inglorious cause, the loss to us is irre- 
Pp rable. To you and the commun! ity at large he was known principally 
through the unbending forms of law, only rendered acceptable when genius 
has clothed them with reason and philosophy. jut it was in the Council 
Chamber—in the communion of thought and labour, that we were taught to 
appreciate the man, and to venerate the Judge. If entangled in metaphy- 
sical subtleties, his sagacity devised the means of extricating us from the 
labyrinth. If beclouded in the obscurity of legal intricacy and doubt, our 
chamber was lighted up by his genius and le: ar ning, and whilst he main- 
tained the dignity and inflexibility of the Judge, vitae and humanity found 
an able and willing advocate. Such is the bereavement which we de plore. 

In the work of reformation to which you have alluded, the profession do 
his memory no more than justice in believing that he contributed even 
more than a full share. His masterly hand was ever ready to supply de- 
ficiencies or prune off the excrescences which were cs — ted to mar the 
symmetry of our legal system, and without appreciating our own humble 
labours, we may venture to hope that the foundation is so deeply laid in 
truth and wisdom, that it will remain unshaken, whatever may be the mo- 
difications which time or adventitious circumstances may make in the su- 
perstructure; and will remain to him an imperishable monument of fame; 
a fame worthy of the emulation of all who aspire to distinction in the pro- 
fession. Let us then become rivals without envy in labouring to attain the 
height from which he descended to the tomb. 

The members of the Court will cheerfully conform to the request of the 
bar, to unite with themin wearing crape on the left arm for thirty days asa 
mark of respect for our deceased brother, and it is 

Ordered, That the address on behalf of the members of the bar, together 
with this reply, be entered on the Journals of the Court, and that the Clerk 
do tender to the family of the deceased a copy thereof. 


David Johnson, on behalf of the Court, made the fol- 


FROM THE BOSTON COURIER. 





DEATH OF JUDGE PARKER. 


Died, at his residence, in this city, about 12 o’clock on Sunday night, 
Hon, Isaac Pankas, Chief Justice of the Supreme Court of Massachusetts, 
aged sixty three 

The suddenness of this event has cast an anxious gloom over the city, 
which must extend with the intelligence to every part of the Common- 
wealth. Judge Parker was in the enjoyment of usual health on Saturday. 
He had attended to his official duties during the week, as is well known, at 
Salem, in a most interesting and important trial. At 5 o’clock on Sunday 
morning, it was discovered that he had suffered a paralysis, from which no 
medicine, nor any master of the healing art, could relieve him. We under- 
stand that he was unable to speak, and was almost entirely insensible from 
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the first moment of the attack till his decease. His remains were entombed 
yesterday, without any public funeral, at 12 o’clock. 

Judge Parker was a native of Boston. He was graduated at Harvard 
College in 1786, and studied law in the office of the late Judge Tudor. 
When admitted to the bar, he commenced his professional practice at Cas- 
tine in Maine, which was then an integral portion of Massachusetts. After- 
wards he removed to Portland, and represented the district of Cumberland 
in the Congress of the United States for oneterm. He also held the office 
of United States Marshall for that district, for a short period. He was ap- 
pointed an associate judge of the Supreme Court, by Governor Strong, Jan. 
28th 1806, and soon after removed to Boston. Some idea of the estimation in 
which his talents and firmness were then held, may be drawn from the fact 
that he was the presiding judge in that most important trial in December, 
1806, Commonwealth vs. T. O. Selfridge—a trial which probably pro- 
duced more excitement than any other which is on record since the 
adoption of our state constitution. On the decease of Chief Justice 
Sewall, he was appointed by Goy. Strong, August 24th 1814, Chief Justice 
of the Supreme Court, a station which he continued to occupy till his de- 
cease as above stated. It does not belong to us to write his eulogy. That 
will doubtless be done by one whose personal friendship and professional 
intimacy will do justice to the character of the deceased. 


BUtlterary Lntelligence. 


London Law Magazine.—No. VIII. of this work has lately been receiv- 
ed; its contents are, I. Eloquence of the Irish bar. II. Conveyancing. HI. 
On the Requisites of Deeds. IV. Letter from J. Park, Esq., suggesting a 
substitute for Fines and Recoveries. V. On the Tenant’s right to dispute 
his Landlord’s title. VI. Remedies on bonds and covenants. VII. Juridi- 
cal Letters; addressed to the Right Hon. Robert Peel, in reference to the 
present crisis of Law Reform: Letter I. By Eunomus. VIII. Second Com- 
mon Law Report. Abstract of Public General Statutes. Administration of 
Justice inIndia. Events of the Quarter, &c. Under the head of “ Events 
of the Quarter,” we learn that an attempt has been made to raise the law 
taxes, a measure which was taken up in compliance with the wishes of some 
influential members of the bar, but was dropped on the manifestation of a 
general feeling against it. The threatened impost gave rise, however, toa 
general meeting, at which Mr. Buller made a speech that he concluded as 
follows:——*‘ He himself did not think that the right way to make lawyers 
respectable was to whet their rapacity by taxation. Nor did he think that 
such a measure would form the legal profession of better elements. The 
rich man, who might be tempted by the monopoly consequent to the high 
duty, would not be a more laborious, more intelligent, or more honest man, 
than the poorer person who would be repulsed by this sordid barrier. To 
estimate a man’s moral and intellectual character by his wealth, and call him 
a gentleman because he has money to throw away, is the sentiment and lan- 
guage of an ostler.”” Under the same head the following incident of re- 
cent occurrence is recorded: ** A member of the Oxford Circuit has been 
expelled the bar-mess, on an accusation of ungentlemanly conduct, alleged 
to have been in the theatre of one of the assize towns. ‘The barrister, it 
seems, and another gentleman, chanced to jostle each other on entering a 
box; the gentleman is said to have offered an apology, which was slighting- 
ly received by the barrister; and an altercation ensued which ended in the 
latter’s being publicly stigmatized with a most opprobrious epithet, and re- 
ceiving a blow in the face.” The ground of the yote of expulsion, itis 
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stated, was general,—for ung-ntlemanly conduct, 
the omitting to fight. 

Mr. Willard’s Address.—We particularly invite the attention of the pro- 
fession to the Address of Joseph Willard, Esq, to the members of the bar 
of the county of Worcester in Massachusetts, which has been recently 
published, in compliance with a vote of the gentlemen to whom it was de- 
livered. Besides giving a relation of the history of the bar in that large 
and respectable county, and sketches of the most prominent professional 
men who have adorned it, Mr. Willard has offered some very sound and 
valuable suggestions upon professional studies, duties and discipline. His 
desire to elevate the character of the profession by a finished education is 
deserving of the highe st commendation, and his remarks upon this subject 
are so extremely judicious and so eloquently enforced, that they cannot fail 
in producing a beneficial result. There is much truth in the following allu- 
sion to what may be called the distinctive character of the present age :— 
** The world has becume remarkably busy and straight forward. There is 
no room for the dreamer now : and even our poets must seek support as 
editors of political prints, or as servitors in the temple of mammon, Alas ! 
how this word practical has been abused. It is lisped by the smatterer in 
physics ; it is in the mouths of thousands whose ideas on the subject are as 
vague and insubstantial as their attainments are meagre. It is the popular 
hobby of the day, and bids fair to trench materially upon the ethereal province 
of the mind, upon that refinement of the intellectual sense that constitutes 
the noblest part of our nature. Weare pressing on in these things, as if life 
itself hung upon the issue, as if the race were not indeed of secondary im- 
portance, and success when obtained, but an imperfection. Speak to one of 
this cast of the refinements of learning, or of the philosophy of the mind, he 
will reply, cui bono?” Mr. Willard contends very eloquently for the pro- 
priety of attaining a knowledge of the classics, and suggests that an additional 
and powerful argument for the cultivation of letters is derived from the cir- 
cumstance that the profession is crowded, and that ‘*the competition is sa 
close and earnest, that feeble intellect or mean attainments cannot expect suc- 
cess.” ‘There is on the whole embodied in this address of Mr. W.’s many 
pertinent and sage admonitions, much beauty of diction, and very striking 
indications of literary cultivation and high toned sentiment. ‘The address 
may also be recommended as containing curious information of the early state 
of the Judiciary of Massachusetts; the old forms of actions, and rules of 
court, and the character and qualifications of the early members of the Mas- 
sachusetts bar. 

New Law Journals.—A weekly quarto periodical under the title of “ The 
Jurisprudent” has been commenced in Boston. A semi-monthly publication 
in an octavo form has also been recently issued in Philadelphia, called ** The 
Journal of Law,” which is edited by an association of gentlemen. Doubts 
have been suggested whether these periodicals, with those cfthe same nature 
already established, will meet with adequate support. For ourselves, we see 
no reason why they should not. Works of this nature, if conducted faith- 
fully, cannot fail of being highly useful to the profession: ‘The number of 
Law Reports, Treatises, Abridgements, &c. that now annually issue from the 
press, and the many new and highly important points of law that are deter- 
mined throughout our extensive and rapidly growing country, certainly re- 
quire the aid of more than one or two Law Journals and Reviews to enable 
the profession to keep their knowledge of the advancing state of jurispru- 
dence regularly ‘* posted up.” Professional learning is not now, as it once 
was, contained in a narrow compass, but is spread over so wide a field, that 
unless there are certain members of the profession detached for the purpose 
of watching and reporting information, and in tracing the causes, and in con- 
sidering the propriety of sudden innovations and gradual and imperceptible 
changes which are making, lawyers, generally, must necessarily remain igno- 
rant of what it much concerns them to know. There are many subjects too, 
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of vast importance to the practitioner, that require to be treated of, but which 
would not make a treatise sufficiently large to warrant their separate publica- 
tion; and in this respect alone, as we conceive, works of the above descrip- 
tion, which contain essays upon such subjects, must be highly useful. Con- 
sidering the number of Theological and Medical periodicals that are now issued 
in the United States, four periodicals (and each somewhat different in its plan 
from the others) devoted to Law, will certainly not be deemed an unreason- 
able number. The whole expense of the present number of Law periodicals 
does not exceed $12.50 per annum, a sum which would go comparatively but 
a very little way in satisfying the wants of the lawyer, should these periodicals 
be discontinued on account of a meagre subscription list, 


——<— « 


NEW VOLUME OF THE AMERICAN DIGEST. 


Towanr, J.& D.M. Hogan, Philadelphia, and Hocan & Co., Pittsburgh, 
have just Published the FIFTI volume of a Digested Index to the Reported 
Decisions of the several Supreme Judicial Courts in the United States. By 
‘Yaomas S. Smita and Francis J. Trounar. Price, in law sheep, Five Dollars. 

This volume contains a digest of the cases in twenty-seven volumes of Ame- 
rican Reports, and commences, so far as regards the several states, at the 
point where the fourth volume left off. 

In the SIXTH volume, which has been preparing for some time, abstracts 
of the cases in the states of Connecticut, Massachusetts, and New York, 
decided since the publication of the fourth volume, will appear, together 
with a copious Analytical Index to the fifth and sixth volumes. 


AMERICAN DIGEST—FIVE VOLUMES. 

Nicxtrn & Jounson have this day reduced the price of the first fow 
volumes of the American Digest to thirteen dollars, so that the complete 
work, including Messrs, Towar and Hogan’s new volume, can now be had for 
eighteen dollars. Vols, 5 and 4, $7—Vol. 4, $4. 


CRANCH’S REPORTS. 

N. & J. having Iftely completed fifty sets of Cranch’s Reports of the Deci 
sions in the Supreme Court of the United States, (vols. 1 and 2 being con 
densed into one, ) now offer that valuable book, nine volumes bound in eight, 
in law sheep, at $15 50. 

DALLAS’S REPORTS, vols. 2, 3, and 4, which contain the Decisions in 
the Circuit Courts, and Supreme Court of the United States, in sheep, $4 50. 

PETERS’ CONDENSED REPORTS, containing Abstracts of the Decisions 
in the Supreme Court of the United States, which are contained in the 2, 3, 
and 4, Dallas, and the first seven volumes of Cranch’s Reports, $13. 

CRANCH’S REPORTS, volumes 7th, 8th, and 9th, sheep, $6. 

DAY’S REPORTS of Cases in the Supreme Court of Errors of Connecticut; 
and in the Circuit Court of the United States, for the District of Connecticut, 
5 vols. sheep, $12 50. 

MUNFORD’S REPORTS, 6 vols, sheep, $20. 

Philad. 14th September, 1830. 


VOLUME II. PENNSYLVANIA PRACTICE. 
Published and for Sale by Towanr, J. & D. M. Hocan, Philadelphia; and 
Hocan & Co. Pittsburgh; Notes on Practice, exhibiting a View of the Pro 
ceedings in Civil Actions, in the Supreme Court of Pennsylvania, and in the 
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District Court, and Court of Common Pleas, for the Cityand County of Phila- 
delphia. By Francis J. Trousar & Witttam W. Hay. Volume Il. Price, 
in calf, $4; insheep, $5 50. 

Complete sets, in two volumes, for Sale also as above. 


THE FORM BOOK. 


Towar & Hogans, have also lately published, The Form Book, containing 
nearly three hundred of the most approved precedents for Conveyancing, 
Arbitration, Bills of Exchange, Promissory Notes, Receipts for Money, Letters 
of Attorney, Bonds, Co-partnerships, Leases, Petitions, and Wills; besides 
many other subjects referred to in the Index. By a Member of the Bar of 
Philadelphia, in one volume 12mo. 


INGERSOLL’S ABRIDGEMENT. 

Towar & Hoeans have for Sale a few remaining copies of their edition of 
An Abridgement of the Acts of Congress, with Notes of Decisions giving con- 
struction to the same in the Supreme Court of the United States, and a copious 
Index, By Epwarp Ineersoiy, At the reduced price of four Dollars. 
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NEW LAW REPORTS. 
~~» @@O«-- 


The Subseribers propose to republish, condensed in the man- 
ner of the English Common Law Reports, the following: viz. 


BRITISH ECCLESIASTICAL REPORTS, 
Consisting at present of 
Phillimore, in 3 vols. Addams, in 2 vols. 
Haggard, in 2 vols. Robertson, in 1 vol. 
It is supposed that these eight volumes can be compressed into 
three of the same size as the 15th volume of the English Common 
Law Reports late published. 


BRITISH EXCHEQUER REPORTS, 
Consisting at present of 
Parker, in 1 vol. Anstruther, in 3 vols. 
Forrest, in 1 vol. Wightwick, in 1 vol. 
Price, in 10 vols. M‘Clelland & Young, in 2 vols. 
Daniel, in | vol. Young & Jervis, in 2 vols. 


It is supposed that these twenty-one volumes can be comprised 
in six or seven of the size above mentioned. 


BRITISH BANKRUPTCY CASES, 
Consisting at present of 

Rose, in 2 vols. Buck, in 1 vol. 

Glynn & Jamison, in 2 vols. 


The continuations of all the above mentioned Reports will be 
republished as fast as copy enough is received from England. 
Each volume will contain 500 solid pages as large as those of the 
15th volume of English Common Law Reports, and the paper 
will be of the same quality. The volumes will be furnished to 
subscribers at $5 00 each, in printed paper covers, or $5 50 in 
law sheep: and $6 00 in best law calf. Gentlemen at a distance, 
who may desire to possess all or any of the above mentioned 
works, will please to forward their names to some one of the 
agents forthe English Common Law Reports, for a list of whose 
name see below. ‘The number to be printed will be determined 
by thenumber of subscribers’ names received within three months 
from this date. Each volume will contain a table of the cases, 
and an index to the principal matters contained therein. The 
Reports will be condensed and prepared forthe press by Edward 
D. Ingraham, Esquire, of the Philadelphia Bar. 

P. H. NICKLIN & T. JOHNSON, 
Law Booksellers, No. 175 Chestnut street. 


Philadelphia, September, 1850. 





